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Backagr ound

Now before this court is defendants’ notion for sunmmary
j udgment pursuant to Fed. R Civ.P. 56.' Plaintiff Cathy W son
(“Wlson”) alleges four counts of enploynent and raci al
di scrimnation in her second anended conplaint. Plaintiff
all eges violations of Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e et seq.; 42 U.S.C. § 1981; the Rhode
| sland Fair Enploynment Practices Act (“FEPA’), R I. Gen. L. 8§
28-5-1 et seq.; and the Rhode Island Civil Rights Act, R I
Gen. L. 8 42-112-1 et seq. Defendants submtted their notion
for summary judgment and correspondi ng menorandum of | aw on

! At oral argunent, plaintiff noted that a di sm ssal
stipulation would be filed as to all defendants except Burli ngton,
R card, and Lefebvre.



August 30, 2002. W Il son objected to defendants’ notion and
subm tted her nmenorandum of | aw on Septenber 24, 2002. This
matter has been referred to a magistrate judge for prelimnary
review, findings, and recommended disposition. 28 U S.C. 8§
636(b)(1)(B); Local Rule of Court 32(c). A hearing was held
on January 10, 2003. After exam ning the nmenoranda submtted,
listening to the argunments of counsel and conducting nmy own

i ndependent research, | recommend denying defendants’ notion
as it relates to a hostile work environnment, enployer
liability, and retaliation. | also recommend that defendants’
noti on be granted as to the constructive discharge issue.

St at ement of Facts

W | son, an African Anerican femal e, began working as a
sal es associate for Burlington's Wonsocket, Rhode Island
| ocati on on October 17, 1998. Throughout her brief tenure at
Burlington, WIlson alleges that she was subjected to several
i nstances of racial discrimnation. WIson then requested,
and was granted, a ten-week nmedical | eave of absence begi nning
March 23, 1999. As WIlson's nedical |eave was about to
expire, Burlington wote to her to ask whether or not she
woul d return to work. W 1Ison responded in the negati ve.
Burlington requested that W son submt her resignation in
writing, which she did, effective June 1, 1999. In all,
W | son actually worked at Burlington for approximtely four
months. Andy Ricard (“Ricard”) was Burlington’s district
manager and Rol ande Lefebvre (“Lefebvre”) was the assistant
operati ons manager, and Wl son’s direct supervisor, at the
Woonsocket | ocation during the relevant tinme period.

1. Plaintiff’s Allegations and Burlington’ s Response

W | son has cl ained several incidents of alleged
di scrimnation due to her race. First, plaintiff alleges that
in Decenber 1998, another nmale sal es associate, Marcin
Orybkiewcz (“Orybkiewicz”), approached her and said that “she
slept with nonkeys” and “should go back to Africa.” WIson
reported these actions to Lefebvre the next day and told her
that the comments “upset” her.?2 WIson then net with Lefebvre

2 There is a dispute as to whether WIlson reported the incident
to Lefebvre herself or Lefebvre heard it from another enpl oyee. The
truth to that matter, however, is immaterial to this notion because
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to discuss the problem Burlington clains that Lefebvre
thereafter nonitored the interactions between WI|son and
Orybki ewi cz, but Burlington took no disciplinary action.

Second, plaintiff contends that Matthew Deroy, a male co-
enpl oyee, nmade racial remarks to her. WIson alleges that
Deroy was setting up a sales display involving stuffed
ani mal s, including nonkeys. Plaintiff asked Deroy why he put
nonkeys in the display and he allegedly replied that he was
“trying to make Ois feel confortable.” The Ois to which
Deroy referred to was Otis Porritt, a nale African Anmerican
enpl oyee. The plaintiff “maintains that the display was
racially-notivated and directed at her as an African-
American.” PlItf.’s Mem at 5.

Third, plaintiff alleges that Orybkiew cz, in January
1999, made his second racially harassing comment to her by
asking her if she “ordered sonething fromthe nigger network.”
A store manager was made aware of this comment and Orybkiew cz
was fired that day. Fourth, also in January 1999, plaintiff
al |l eges that a supervisor approached her while she was
training a new enpl oyee and told the new enpl oyee not to
listen to WIson because “she didn’t know what she was doi ng”

and did “everything wong.” Plaintiff alleges that those
coments “were due to Plaintiff’'s race and/or color.” |1d. at
6.

Fifth, WIlson alleges that she was harassed because of
her race when anot her femal e sal es associ ate, Heidi Marchand,
told WIlson that she had overheard two ot her enpl oyees, Dandi
Cohen and Jennifer Detri, conspiring to “wite up” WIson.
Plaintiff contends that she reported these comments to
Lef ebvre and believed that the “conspiracy” “was based on her
race and/ or col or or because she conpl ai ned about
di scrimnation in the workplace.” 1d.

Sixth, and lastly, WIson alleges an act of racial
discrimnation after being transferred to the receiving
department.3 \While in the receiving departnment, W/I son

Burlington had notice of the allegation either way.

3 Wlson was transferred to the receiving departnment just a few
weeks before her nedical |eave commenced. Wen the transfer was
initially offered to her, Wlson refused it. However, WIson
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conpl ai ned to anot her enpl oyee about not feeling well. The

ot her enpl oyee told Wlson to “get over it.” Plaintiff
contends that this conmment was racially nmotivated. Therefore,
plaintiff alleges that Burlington’s failure to inplenment
remedi al nmeasures to address the discrinnatory workpl ace

envi ronnent caused plaintiff’s constructive discharge.

I11. Sunmary Judgnent Standard

A party shall be entitled to a summry judgnent *“if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the noving party is entitled to a judgnment as a matter of
law.” Fed.R Civ.P. 56(c). Wen determning a notion for
sunmary judgnent, the court reviews the evidence in the |ight
nost favorable to the nonnoving party and nust draw al
reasonabl e inferences in the nonnmoving party’'s favor. Cadle
Co. v. Hayes, 116 F.3d 957, 959 (1st Cir. 1997).

Summary judgnent involves shifting burdens between the

novi ng and the nonnoving parties. Initially, the burden
requires the noving party to aver “an absence of evidence to
support the nonnoving party’' s case.” @Grside v. Osco Drug,

Inc., 895 F.2d 46, 48 (1st Cir. 1990) (quoting Cel otex Corp.
v. Catrett, 477 U. S. 317, 325 (1986)). Once the noving party
nmeets this burden, the onus falls upon the nonnoving party,
who nust oppose the notion by presenting facts that show that
a genuine “trialworthy issue remains.” Cadle, 116 F.3d at 960
(citing National Amusenents, Inc. v. Town of Dedham 43 F.3d
731, 735 (1st Cir. 1995); Maldonado-Denis v. Castillo

Rodri guez, 23 F.3d 576, 581 (1st Cir. 1995)). An issue of
fact is “genuine” if it “may reasonably be resolved in favor
of either party.” 1d. (citing Ml donado-Denis, 23 F.3d at
581).

To oppose the notion successfully, the nonnoving party
may not rest upon “conclusory allegations, inprobable

i nferences, [or] unsupported speculation.” 1d. (citing
Medi na- Munoz v. R.J. Reynolds Tobacco Co., 896 F.2d 5, 8 (1st
Cir. 1990)). Mdreover, the “evidence illustrating the factual

apparently changed her mnd and then actually pursued the transfer by
contacting Lefebvre.



controversy cannot be conjectural or problematic; it nust have
substance in the sense that it lims differing versions of the
truth which a factfinder nust resolve at an ensuing trial.”
Id. (citing Mack v. Great Atl. & Pac. Tea Co., 871 F.2d 179
181 (1st Cir. 1989)). Therefore, to defeat a properly
supported notion for summary judgnment, the nonnoving party
nmust establish a trial-worthy issue by presenting *“enough
conpetent evidence to enable a finding favorable to the
nonnmovi ng party.” Goldman v. First Nat’'l Bank, 985 F.2d 1113,
1116 (1st Cir. 1993)(citing Anderson v. Liberty Lobby, 477

U S. 242, 249 (1985)).

V. Analysis
A. Hostil e Wbork Envi ronment

Title VII of the Civil Rights Act of 1964 nmkes it “an

unl awf ul enpl oynent practice for an enployer ... to

di scrim nate against any individual with respect to his

enpl oynment, because of ... race, color, religion, sex, or
national origin.” 42 U S.C. § 2000e-2(a)(1).% In order for
work conditions “to be actionable under the statute, ... [the]

obj ecti onabl e environnment nust be both objectively and

subj ectively offensive, one that a reasonabl e person would
find hostile or abusive, and one that the victimin fact did
perceive to be so.” Faragher v. City of Boca Raton, 524 U.S.
775, 787 (1998). Under this standard, defendants first argue
that WIlson was not subject to a hostile work environnent as a
matter of law. See Defs.” Mem at 7-11; Defs.’” Reply Mem at

* The four counts contained in plaintiff’s second anended
conmpl ai nt receive near identical analysis. See Russell v. Enter.
Rent-A-Car Co. of RI., 160 F. Supp. 2d 239, 265 (D.R 1. 2001) (“FEPA
is Rhode Island’'s analog to Title VII and the Rhode |sland Suprene
Court has applied the analytical framework of federal Title VI cases
to those brought under FEPA.”) (citations ontted); see also Danco,
Inc. v. WAl-Mart Stores, Inc., 178 F.3d 8, 12-17 (1st Gr. 1999)
(applying the Title Vi1 “hostile work environment” analysis to a
“hostile work environnent” claimunder 42 U S.C. § 1981). Therefore,
this court will generally refer to Title VII in its analysis, but the
analysis will apply to all of plaintiff's counts.
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1-3.

There is no “mathematically precise test” for determ ning
when conduct in the workplace noves beyond the “nerely
of fensive” and enters the real mof unlawful discrimnation.
Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993).
Rat her, “all the circunmstances” nmust be exam ned to determ ne
whet her an environnment is “hostile” or *“abusive,” including
“the frequency of the discrimnatory conduct; its severity;
whether it is physically threatening or humliating, or a nere
of fensi ve utterance; and whether it unreasonably interferes

with an enpl oyee’s work performance.” Landrau-Ronero v. Banco
Popul ar De Puerto Rico, 212 F.3d 607, 613 (1st Cir. 2000)
(quoting Harris, 510 U.S. at 23). “Subject to sonme policing

at the outer bounds,” the jury should weigh the factors and
deci de whet her the harassnment was of a kind that would have

af fected the conditions of enploynment for a reasonabl e person.
Marrero v. Goya of P.R., Inc., 304 F.3d 7, 19 (1st Cir. 2002)
(quoting Gorski v. N.H Dep’'t of Corr., 290 F.3d 466, 474 (1st
Cir. 2002)). However, “teasing, offhand comrents, and

i solated incidents (unless extrenely serious) will not anpunt
to discrimnatory changes in the terns and conditions of

enpl oynment.” Faragher, 524 U.S. at 788.

Def endants argue that the alleged incidents, if true, do
not rise to the level of a hostile work environnent as a
matter of law. See Defs.” Mem at 7-11 (arguing that “[a]t
best, plaintiff has alleged a total of five incidents” of
raci al harassnent, and that only three “had overtly racial
tones”). However, “while a plaintiff nmust show ‘nore than a
few isolated incidents of racial enmty,’” there is no
‘absol ute nunerical standard’ by which to determ ne whet her
harassnment has created a hostile environnent.” Danco, 178
F.3d at 16 (quoting Snell v. Suffolk County, 782 F.2d 1094,
1103 (2d Cir. 1986); Vance v. Southern Bell Tel ephone &
Tel egraph Co., 863 F.2d 1503, 1511 (11th Cir. 1989)); see also
Ri chardson v. N.Y. State Dep’'t of Corr. Serv., 180 F.3d 427,
437 (2d Cir. 1999) (“[T]lhere is neither a threshold ‘magic
nunmber’ of harassing incidents that gives rise, wthout nore,
to liability as a matter of law, nor a nunber of incidents
bel ow which a plaintiff fails as a matter of law to state a

claim”) (citation omtted). |In fact, “even a single episode
of harassment, if severe enough, can establish a hostile work
environnent.” Richardson, 180 F.3d at 437 (quoting Torres V.

Pisano, 116 F.3d 625, 631 (2d Gir. 1997)).



This court finds that a reasonable jury could find that
W | son was subjected to a hostile work environnent.
Adm ttedly, there were only several harassing incidents
overall, and only three were overtly racial. However, a claim
shoul d not be dism ssed on sunmary judgnent sinply based on
the small nunmber of incidents al one. See Danco, 178 F.3d at
16 (noting that no absolute nunerical standard is needed);
Ri chardson, 180 F.3d at 437 (noting that a single episode of
harassnent, if severe, is enough). Here, the overtly racial
comments are particularly severe. First, Orybkiewicz told
Wl son that “she slept with nmonkeys” and “should go back to
Africa.” After reporting this conduct to managenent, W/ son
was subjected to Deroy’s comment regarding the sales display
of nmonkeys that he was “trying to make Otis feel confortable.”
While the comment was explicitly directed at Otis, an African
American, a reasonable jury could find that it was al so
directed at Wlson and tends to show a hostile work
environnent overall. Third, WIson was subjected to
Orybkiewi cz’ s second harassi ng comment when he asked her if
she “ordered sonmething fromthe nigger network.”

These comments, that she “slept with nonkeys,” should “go
back to Africa,” likening an African American enpl oyee to
nonkeys in a sales display, and nost notably, being asked
whet her she shopped at the “nigger network,” are exactly the
types of severe racial comments that one would have hoped this
country had noved beyond. While all of the overtly raci al
comments are undoubtedly offensive, what is nost troubling is
the use of the word “nigger” in the workplace. *“Perhaps no
single act can nore quickly alter the conditions of enploynent
and create an abusive working environment than the use of an
unambi guously racial epithet such as ‘nigger’ by a supervisor
in the presence of his subordinates.” Richardson, 180 F.3d at
439 (citation omtted). While the coments here were not made
by a supervisor, the use of such a despicable word, by
whonmever nmade, undoubtedly affects the workplace in a negative
way .

In a case factually simlar to the one at bar, and in
fact involving | ess severe incidents of harassnment, the First
Circuit recently refused to overrule a jury verdict that three
“rather tane” racial incidents were sufficient to support a
hostile work environnment. See Danco, 178 F.3d at 10-11, 16-

17. In that case, a Mexican-Anmerican independent contractor
was subjected to having “VWhite Supremacy” spray painted on a
wal |, being told that “lI don’t like your kind ... Puerto
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Ri cans,” and having an unidentified racial slur yelled at him
froma passing car. 1d. at 10-11. While Danco was brought
under 8§ 1981 because the plaintiffs were independent
contractors, the hostile work environment analysis is
identical to a Title VIl claim

This court finds that the racial coments at bar were
much nore severe than those in Danco and were not “teasing,
of f hand comrents” such that sunmary judgnent woul d be
appropriate. See Faragher, 524 U S. at 788. Wiile they may
have been “isolated,” this court finds that the words chosen
were “extrenely serious” as to outweigh the small nunber of
incidents. See id. (“teasing, offhand comments, and isol ated
incidents (unless extrenely serious)” are not enough to create
a hostile work environment) (enphasis added); Danco 178 F. 3d
at 16-17 (three “rather tame” incidents of racial harassnent
sufficient to uphold jury verdict of hostile work
environnment). Therefore, using Danco as a guide, and taking
all the circunmstances into account, this court finds that the
racial comrents were severe, humliating, and interfered with
W Il son's work performance enough that a reasonable jury coul d
find that a hostile work environnment exists.®

5> Inits hostile work environment analysis, the court could
al so exam ne the non-overtly racial comments directed at WIlson. See
Landrau- Ronero, 212 F. 3d at 614 (“All eged conduct that is not
explicitly racial in nature nmay, in appropriate circunstances, be
consi dered along with nore overtly discrimnatory conduct in
assessing a Title VII harassnent claim”) (citation omtted); Jackson
V. Quanex Corp., 191 F. 3d 647, 662 (6th Gr. 1999) (“Even though a
certain action may not have been specifically racial in nature, it
may contribute to the plaintiff’s proof of a hostile work environnent
if it would not have occurred but for the fact that the plaintiff was
African Anerican. Indeed, a showing of the use of racial epithets in
a work environnent may create an inference that racial aninus
notivated other conduct as well.”) (citations and internal quotation
marks omtted). WIson clainms that racial aninus notivated the non-
overtly racial conduct here. However, because the court finds the
overtly racial comrents sufficient to defeat a summary j udgment
notion, it need not engage in an analysis of the other incidents at
this tinme.

It should also be noted that this court did not rely on the
Porritt affidavit in reaching its conclusion. Porritt’'s affidavit,
not abl y unsi gned, chronicles alleged racial harassnent that he was
subjected to at Burlington. Burlington disputes whether the court
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The cases cited by defendants do not convince the court
ot herwi se. Defendants first cite Alfano v. Costello, which is
di stingui shabl e because it is a sexual harassnent case where
four sex-based harassing incidents (out of a total of twelve
al |l eged incidents) occurred over a five-year span. Alfano v.
Costello, 294 F.3d 365, 378-79 (2d Cir. 2001). In the case at
bar, however, the alleged comments occurred over a nuch
shorter period of tinme, approximtely four nmonths. Further,
t he sex-based incidents in Alfano were not as severe as the
race- based comments at bar

Def endants next cite Celestine v. Petroleos de Venezuella
SA, where the Fifth Circuit held that eight incidents of
al l eged racial harassnment in a twenty-five nonth period were
insufficient to support a hostile work environnment claim
Celestine v. Petroleos de Venezuella SA, 266 F.3d 343, 354
(5th Cir. 2001). Wile the time frame involved in Celestine
i's distinguishable because it was approxinmately six tinmes the
time frame here, the case at |east provides defendants with an
argument. This court, however, is not bound to the case | aw
of another circuit. As noted above, this case is closely
anal ogous to the First Circuit’s opinion in Danco, even nore
so than to Celestine. Therefore, this court elects to foll ow
Danco and finds Cel estine unpersuasive.

Def endants then cite Richardson v. N Y. State Dept. of
Corr. Ser., which held that where only three of fifteen
incidents had overtly racial tones, the allegations were
insufficient as a matter of |law to support a hostile work
environnment claim Richardson, 180 F.3d at 440. \What
def endants negl ect to point out, however, is that Richardson
contai ned two hol dings for two separate work | ocati ons.
First, Richardson held that a reasonable jury could find a
hostile work environnment existed where African Anmerican

enpl oyees were referred to as “apes or baboons,” “Ilight-
ski nned nigger,” “nigger,” and that African Anericans are “so
dark you cannot see them anyway.” Richardson, 180 F.3d at

438-40. The racial coments made under this part of the
Ri chardson case are simlar to the cocmments made in the case
at bar. Therefore, the first holding is simlar to the

can examne Porritt’s alleged experiences. See Defs.” Reply Mem at
4-5 (citing cases). The court, however, need not address the Porritt
affidavit because the summary judgrment notion can be denied on
Wlson's allegations al one.



concl usi on reached by this court. Needless to say, defendants
neglected to cite Richardson’s first hol di ng.

Ri chardson’s second hol ding, the one that defendants cite
and which derived fromactivities at a second work | ocati on,
was that three comments, with slight racial overtones, were
not enough to survive summry judgnent on a hostile work

environnment claim |d. at 440. One comment was a di sparaging
remar k about Native Americans, one was that all “Black inmates
| ooked alike,” and finally that “Jew sh people ‘like to hold

on to their noney.’” The Richardson court rejected the claim

that these comments were serious enough to uphold a hostile
work environment claim The court was particularly skeptical
about the claimbecause only one of the comments even referred
to the plaintiff’'s racial category, African Anerican. The
second holding from Ri chardson is distinguishable fromthe
case at bar because the comments directed at WIson were nuch
nore severe and were all directed towards her racial category.
Therefore, the proposition for which the defendants cite

Ri chardson i s unpersuasi ve.

Finally, defendants cite Carter v. Bell. The facts of
Carter, however, do not resenble the facts in the case at bar
in the slightest. Carter v. Ball, 33 F.3d 450 (4th Cir.
1994). In Carter, the enployee charged that he was
reprimanded in front of all the other enployees while white
enpl oyees were reprimnded in the supervisor’s office and that
a gorilla poster hanging in the supervisor’s office was
racially derogatory. Unlike the case at bar, no overtly
racial coments were made or explicitly directed at the
plaintiff in Carter. Here, the highly offensive coments made
directly at Wlson take it far outside the holding of Carter.
Therefore, this court finds Carter unpersuasive.

B. Enpl oyer Liability

Even if Wlson's clains rise to the |level of a hostile
wor k environnment, she still must establish enployer liability.
A plaintiff nust satisfy different standards for enployer
liability in a hostile work environment case dependi ng on
whet her the harasser is a supervisor or a co-enployee of the
victim See Crowmey v. L.L. Bean, Inc., 303 F.3d 387, 401
(1st Cir. 2002). Here, it is beyond dispute that nost of the
al l eged racial comments, and certainly the overtly racial
comrents, derived from W Ison's co-workers. “To establish
enployer liability for a non-supervisory co-enployee, a
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plaintiff nust denonstrate that the enployer ‘knew or should
have known of the charged sexual harassment and failed to

i mpl emrent pronpt and appropriate action.”” Crow ey, 303 F.3d
at 401 (quoting White v. N.H Dep’'t of Corr., 221 F.3d 254,
261 (1st Cir. 2000).°

1. Whet her Burlington Knew or Should Have Known

It is undisputed that plaintiff reported Orybkiew cz’s
al l eged comments, that Wl son “slept with nonkeys” and “shoul d
go back to Africa,” to her manager, Lefebvre, shortly after
the coments were nade. See Defs.’ Local Rule 12.1 Statenent
at § 8. It is also undisputed that plaintiff reported other
al l eged comments, going as far as to request a neeting with
Ricard, the district manager. As such, W/Ison has provided
sufficient evidence for a reasonable jury to find Burlington
knew or shoul d have known of the alleged discrimnatory
conduct .

2. Whet her Burlington Took Pronpt and Appropriate
Acti on

Enpl oyers are not held to be prescient in their ability
to foresee and prevent all harassment. Thus, it is
“unrealistic to expect nmanagenent to be aware of every
i npropriety commtted by every |lowIlevel enployee.” Parkins v.

Civil Constructors of Ill., Inc., 163 F.3d 1027, 1035 (7th
Cir. 1998) (citation omtted). However, once an enpl oyer has
notice of a conplaint of harassment, it nust institute pronpt
and appropriate renedial action. See Crow ey, 303 F.3d at
401. The “law does not even require that the enployer’s
actions prevent harassnment, but nmerely that its response [be]
reasonably likely to prevent future harassnment.” Parkins, 163
F.3d at 1036.

Here, defendants claimthat Burlington’ s response to
Wl son’ s allegations was sufficient to avoid enpl oyer
liability as a matter of law. First, Burlington clainms that
it nonitored the interactions between WI|son and O ybkiew cz
after Wlson first conplai ned about O ybkiew cz’s comments.
See Defs.” Mem at 12, n.6 (noting that “Lefebvre subsequently
approached Plaintiff and asked if she was having a problem

5 Enployers are held presunptively liable in cases where the
harassnent is perpetrated by a supervisor. See Burlington Indus. v.
Ellerth, 524 U S. 742 (1998).
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with Oybkiewicz”). Burlington also points out that WI son
never filed a formal conpl aint against Orybkiewicz. See id.
at n.6. Further, Burlington fired Oybkiew cz i medi ately
after Wlson reported himfor the second tinme, and Burlington
fired Deroy five days after his harassing coments. See id.
at 12 (arguing that “term nation is the nost severe penalty an
enpl oyer may nete out”). Burlington also notes that Ricard,
the district manager, met with Wlson shortly after she
requested a neeting and offered to transfer her during that
meet i ng.

Plaintiff, however, argues that after she reported the
first incident of racial harassnent by Orybkiew cz, Lefebvre
“refused to take and/or inplenent renedial neasures.” Pltf.’s
Mem at 1. Plaintiff asserts that Burlington did not follow
its own harassnment policy by not investigating the matter.
Plaintiff agrees that Ricard, the district nmanager, offered to
transfer her after their first neeting, see id. at 2, but
argues that “[a]n offer to transfer approximately 3 nonths
after the first incident and after the Plaintiff had
conpl ai ned on at | east 3 occasions does not constitute, under
any interpretation of the |law, a pronpt, appropriate or
remedi al response to prevent or renmedy workpl ace harassnent.”
ld. at 14.

Taking the evidence in the |ight nost favorable to
plaintiff, this court finds that a reasonable jury could find
that Burlington’s response was unreasonable. First, there is
a material issue of fact as to whether nonitoring occurred and
what that nonitoring entailed. Lefebvre checked with WIson
once, but notably, there is no indication that O ybkiew cz was
told to stop the harassing conduct, reprimnded in any way, or
even spoken to by Burlington nmanagenent after W/ son reported
the first incident. See generally App. to Defs.” Mem, Tab A
Ri card Depo.; Tab B, Lefebvre Depo.; Tab C, O Hare Depo. (al
| acki ng any indication that Burlington nmanagenent spoke to
Orybkiewicz in any way regarding the first allegation). The
fact that no evidence exists, at least at this juncture, that
Burlington spoke with Orybkiewicz in any way after the first
incident is curious given the fact that Burlington has a zero
tol erance policy regarding harassnment in the workpl ace.

In fact, the cases cited by defendant stress the
i nportance of speaking to the alleged harasser and asking them
to stop the all eged harassi ng conduct. See Defs.” Mem at 11
(citing Star v. West, 237 F.3d 1036 (9th Cir. 2000); Curry v.
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District of Colunbia, 195 F.3d 654 (D.C. Cir. 1999)). 1In both
Star and Curry, a mpjor part of the responses taken by the
enpl oyers was to speak with the alleged harassers and ask

t hose persons to stop. Star, 237 F.3d 1036; Curry, 195 F. 3d
654. In the case at bar, however, there is no evidence that
anyone from Burlington spoke with Orybkiew cz after the first
al l egation or asked himto stop any harassing conduct. The
only neasure taken by Burlington before the second conment was
made was to “nonitor” the situation and ask Wlson if she was
alright. Again, there is a dispute as to what that
“monitoring” entailed. Therefore, defendants’ cases are

di sti ngui shabl e and not persuasive in this case.’

Def endants argue, however, that the fact that Burlington
fired Orybkiewicz after his second coment and Deroy five days
after his comment nake Burlington’s response reasonabl e.
Undoubtedly, there is no greater step that Burlington could
have taken to end the all eged harassnent of particul ar
enpl oyees. The court is concerned, however, about
Burlington's response between the first incident of racial
harassnment and the second and third incidents which lead to

" Enpl oyers are often put between a rock and a hard pl ace when
an enpl oyee nakes an all egati on of harassnment, particularly when the
al | eged harasser denies the incident. Wat is an enployer to do?
Does the enployer take the victinmis word unconditionally and fire the
al | eged harasser imediately? O, should the enployer “nonitor” the
situation or nove enpl oyees’ shifts, jobs, etc., all of which involve
tinme, nmoney, and disruption of business. This is not to say that
harassnent is acceptable, but it is just an acknow edgnent t hat
enpl oyers face tough deci sions when confronted with an enpl oyee who
deni es allegations of harassnent. The point of this exercise is not
entirely academc, it is to note that the court does not know what
O ybkiewicz’'s response to the allegations were. O vybkiew cz has not
been deposed in the matter and there is no indication nanagenent
spoke to himat any tine regarding the allegations. Therefore, it is
difficult for the court to determ ne whether Burlington's response to
Ovybkiewicz's first comment was reasonable. Had O ybkiew cz deni ed
the al |l eged comments, perhaps Burlington may have had to do slightly
less in order to be reasonable. Had O ybkiewicz admtted the
al | egations or had managenent definitely known that the comments were
nmade, then Burlington woul d obviously have to do nore in order to be
reasonable to prevent harassment in the future. Wen taken in |ight
of all the circunstances, these uncertainties support the court’s
conclusion that this issue is not one to be decided on summary
j udgrrent .
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the firings. Further, it is disputed whether O ybkiew cz was
fired because of the racial conduct, and Burlington admts
that Deroy was not fired for his racial comments. See Defs.’
Mem at 4. Wiile the reasons for the firings are not

di spositive, they do add to the totality of the circumstances
for summary judgnment purposes. Therefore, taking the evidence
in the light nost favorable to the plaintiff, this court finds
t hat defendants’ notion should be denied as to enpl oyer
liability.

C. Constructive Di scharge

After working for approximately four nonths, WIson |eft
Burlington in March of 1999, and after ten weeks of nedical
| eave, tendered her resignation effective June 1, 1999.
W | son clainms that she was constructively discharged in March
of 1999 because of “Burlington’s failure to inplenment renmedial
measures to address Plaintiff’s discrimnatory work
environnent.” Pltf.’s Mem at 2.

To maintain her constructive discharge claim W1 son nust
“show t hat her working conditions were ‘so difficult or
unpl easant that a reasonable person in [her] shoes would have
felt conpelled to resign.”” Marrero, 304 F.3d at 28 (quoting
Alicia Rosado v. Garcia Santiago, 562 F.2d 114, 119 (1st Cir.

1977)). “The standard is an objective one; it cannot be
triggered solely by the enployee’ s subjective beliefs, no
matter how sincerely held.” [d. (citations and internal

guotation marks omtted); see also Calhoun v. Acne Cl evel and
Corp., 798 F.2d 559, 561 (1st Cir. 1986) (“[T]he | aw does not
permt an enployee’s subjective perceptions to govern a claim
of constructive discharge.”) (citation and internal quotation
mar ks omtted). “The wor kplace is not a cocoon, and those
who | abor in it are expected to have reasonably thick skins -
t hi ck enough, at least, to survive the ordinary slings and
arrows that workers routinely encounter in a hard, cold
world.” Suarez v. Pueblo Int'l, Inc., 229 F.3d 49, 54 (1st
Cir. 2000). Therefore, the standard for proving a
constructive discharge claimis greater than that required to
show nmerely a hostile work environnent. “[T]he fact that the
plaintiff endured a hostile work environnent - wthout nore -
w Il not always support a finding of constructive discharge.”
Merrero, 304 F.3d at 28 (citing Landgraf v. USI Filnms Prods.,
968 F.2d 427, 430 (5th Cir. 1992) (“To prove constructive

di scharge, the plaintiff nust denonstrate a greater severity
or pervasiveness of harassnment than the mninmumrequired to
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prove a hostile working environment.”)).

This court finds that plaintiff cannot neet the
hei ght ened standard of a constructive discharge claimas a
matter of law. While the overtly racial comments that W1 son
was subjected to were not the “ordinary slings and arrows that
wor kers routinely encounter,” the persons who made those
comments were fired several nmonths before plaintiff was
al l egedly constructively discharged on March 23, 1999. The
comments that were nmade to Wlson after Orybkiew cz and Der oy
were fired were not overtly racial and could qualify as the
“ordinary slings and arrows” of the workplace and were not
necessarily racially nmotivated. These allegations al one
certainly do not go above and beyond a hostile work
environment claim which is the burden that plaintiff carries.
See Merrero, 304 F.3d at 28 (citing Landgraf, 968 F.2d at
430). Therefore, defendants’ notion should be granted as to
the constructive discharge claim

D. Ret al i ati on

Plaintiff makes a claimof retaliation under the rubric

of her Title VIl and 8 1981 clainms. “To establish a prim
facie case of retaliation, a plaintiff nmust prove that ‘(1)
she engaged in protected conduct under Title VII; (2) she

suffered an adverse enploynent action; and (3) the adverse
action is causually connected to the protected activity.'”
Dressler v. Daniel, No. 01-2569, 2003 U.S. App. LEXIS 247, at
*5 (1st Cir. Jan. 9, 2003) (quoting Wite, 221 F.3d at 262).
Def endants, however, did not argue against a retaliation claim
in their notion for summary judgnment or nmenorandum of | aw.
This court will not address the issue even if there is an
inplicit objection to the retaliation claimin defendants’

pl eadi ngs because “issues adverted to in a perfunctory manner,
unacconpani ed by sone effort at devel oped argunentation, are
deenmed waived.” See United States v. Zannino, 895 F.2d 1, 17
(1st Cir. 1990) (“Judges are not expected to be m ndreaders.
Consequently, a litigant has an obligation to spell out its
argunments squarely and distinctly, or else forever hold its
peace.”) (citations omtted). Therefore, defendants’ notion
shoul d be denied as to any claimfor retaliation.

Concl usi on

For the reasons stated, | reconmmend that the district
court deny defendants’ motion for sunmary judgnent as it
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relates to hostile work environment, enployer liability, and
retaliation, and grant defendants’ notion as it relates to
constructive discharge. Any objection to this Report and
Recommendati on nmust be specific and nust be filed with the
Clerk of Court within ten (10) days of its receipt. Fed. R
Civ. P. 72(b); Local Rule 32. Failure to file specific
objections in a tinely manner constitutes a waiver of the
right to review by the district court and the right to appeal
the district court’s decision. United States v. Val enci a-
Copete, 792 F.2d 4 (1st Cir. 1990).

Robert W Lovegreen
United States Magi strate Judge
January 21, 2003
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